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In the court of the Addl.C.J.M::::::::::::::::::::::::::::::::::::::::::::Tezpur

Present-: Smti Bobita Kshetry
               Addl.C.J.M, Sonitpur, Tezpur.

Case no-: G.R.764/12
               U/S 379/411 I.P.C.

State

vs

Amit Das
 ....Accused 

Date of evidence- 15.12.12, 7.3.13, 18.3.13
Date of argument- 30.3.13
Date of judgment- 11.4.13

APPEARANCE

For the prosecution-: Mr. M.Hussain, Ld App.
For the accused persons-: Mr N.K.Misra, State Defence Counsel.

JUDGMENT

    1.                           The prosecution case in brief, on the night of 30.3.12, 
some unknown miscreants had stolen the Yamaha motor-cycle belonging to 
the  complainant- Sri Ramesh Ch.Baishya from the front of his shop. Hence, 
the case.

  
    2.                           Regarding the occurance, the complainant lodged an  

ejahar before the Tezpur P.S. On receiving the ejahar, police registered a 
Tezpur P.S Case No 423/12 u/s 379 I.P.C and started the investigation. On 
completion of the investigation,  police submitted the charge-sheet  against 
the accused person-Amit Das to face trial u/s 379/411 IPC.

    3.                          The accused person  appeared before the court and the 
copy was furnished to him. Upon perusal of the charge-sheet and hearing 
both sides, charges has been framed against the accused person u/s 379/411 
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of the IPC and the same have been read over and explained to him to which 
he pleaded not guilty and claimed to be tried.

4.                           During trial, the prosecution side examined 6 (six) pws 
while defence examined none. Statement of the accused person u/s 313 crpc 
has been recorded. His statement is of total denial of the offence of theft but 
he has admitted to have received the stolen property and he has declined to 
adduce evidence in his defence.

5.POINTS FOR DETERMINATION-:

(1)Whether  the  accused  person on 30.3.12  intending to  take 
dishonestly  the  motor-cycle,  out  of  the  possession  of  the 
complainant, without his consent , moved it in order to such 
taking, and is liable to be punished u/s 379 IPC?

(2)Whether the accused person on 30.3.12 dishonestly received 
or retained the stolen property , knowingly or having reason 
to believe the same to be stolen property and is liable to be 
punished u/s 411 IPC?

6.DISCUSSION, DECISION AND REASONS THEREOF-:

                       The witness,  pw-1 Sri Ramesh Ch. Baishya is the 
complainant. He deposed that the incident took place on 30.3.12 at 9.30 p.m. 
At the relevant time, some unknown miscreants had stolen his motor-cycle 
from the front of his shop. But, he did not know as to who had stolen the 
motor-cycle.  Pw-1 informed the police and he gave the ejahar.  Later  on, 
police recovered the stolen motor-cycle and gave it in his zimma. Police also 
seized the documents of his vehicle. Ext-1 is the ejahar and ext-1(1) is his 
signature. Ext-2 is the seizure-list. 

                                       The witness, pw-2 Sri Luhit Hazarika deposed that  
he heard from the police that a motor-bike has been stolen. He was called to 
the  police-station  and  asked  to  put  signature  on  a  paper.   Pw-2  put  his 
signature on the seizure-list. Ext-3(1) is his signature on the seizure-list (ext-
3). In his cross-examination, pw-2 stated that he does not know from whom 
police seized the bike. 
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                                      The witness, pw-3 Sri Pulin Boro deposed that on  
the night of 30.3.12, he was near the road. Then, as a bike-rider was about to 
take a turn, the motor-bike stopped. Thereafter, the police-petrolling party 
met him and brought the bike-rider alongwith the bike to the police-station. 
Police seized the bike and took his signature on the seizure-list. Ext-3(2) is 
his signature on the seizure-list. In his cross-examination, pw-1 stated that 
he does not know as to why the bike-rider was taken to the police-station.

                                  The witness, pw-4 Sri Paresh Kumar Nath is the ASI, 
Jamuguri  P.S.  He deposed  that  on  30.3.12  at  9.30  p.m ,  he  received an 
information from the control room of the Tezpur (Sadar) P.S that a black- 
colour Yamaha motor-bike has been stolen from Tezpur Town and checking 
has to be done. Thereafter, the O/C, Jamuguri P.S kept a petrolling party 
near the P.S. For checking the vehicles plying on the road. Pw-4 added that 
as they were on checking duty,  then the accused person came riding the 
motor-bike, which was without the number-plate. Upon suspicion, he was 
stopped by the police and interrogated. Accused revealed that he has brought 
the motor-bike from Tezpur Town. Then, it was informed to the Tezpur P.S. 
Pw-4 further stated that S.I, Sri Indeswar Bonia (pw-6) came from Tezpur 
P.S and he seized the motor-cycle. He  also arrested the accused person and 
brought him to the Tezpur P.S. Ext-3 is the seizure-list and ext-3(3) is his 
signature.  In  his  cross-examination,  pw-4  stated  that  they  checked  about 
10/12 motor-cycles. 

                                    The witness, pw-5 Sri Rupeswar Gogoi deposed that 
on 30.3.12, he was working as the Naik in the Jamuguri P.S. On that day, 
the O/C Jamuguri P.S received an information from the control room Tezpur 
P.S  that  a  black  coloured  Yamaha  motor-bike  has  been  stolen  and  the 
petrolling  party  has  to  do  the  checking  of  the  vehicles.  Pw-5,  pw-4 
alongwith the police-battalion went on petrolling duty. This witness stated 
that near the Jamuguri P.S , they caught the accused riding a bike without 
the number plate. They stopped the accused person on suspicion and brought 
him to the police-station.  The accused admitted  that  he brought  the bike 
from Tezpur. The incident was informed to the Tezpur P.S. Thereafter, S.I, 
Sri Indeswar Bania (pw-6) came and he seized the motor-cycle. The accused 
was arrested and taken to the Tezpur P.S. Ext-3 is the seizure-list and ext-
3(4) is his signature. In his cross-examination, pw-5 stated that the accused 
was alone in the motor-bike.

                                     The witness, pw-6 Sri Indeswar Bania deposed that  
on 30.3.12, he was the S.I, Tezpur P.S. On that day, on receiving the ejahar 
(ext-1), the O/C, Tezpur P.S directed him to investigate the matter. Before 
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that, the said O/C had informed other police-stations by giving the chassis 
number and engine number of the stolen black coloured Yamaha motorbike 
without the number-plate and directed them to seize the same. Thereafter, 
the  stolen  motor-cycle  was  seized  by  the  Jamuguri  P.S  alongwith  the 
accused person. At 10.30 p.m, pw-6 alongwith the staffs went to Jamuguri 
P.S . He verified the chassis number and the engine number of the stolen 
motor-cycle and seized the same vide ext-3. He brought the accused person 
alongwith the motor-cycle to the Tezpur P.S. Pw-6 also seized the motor-
cycle  documents  vide  ext-2.  Ext-3  (5)  is  his  signature  in  the  seizure-list 
marked  as  ext-3.  Pw-6  also  interrogated  the  accused  persons  and  he 
disclosed that the stolen motor-cycle was brought by him from Tezpur as 
instructed by another person and he was taking the vehicle to Arunachal 
Pradesh. Pw-6 recorded the statements of the witnesses and on completion 
of the investigation, he submitted the case-diary to the O/C, Tezpur P.S. Pw-
6 added that the charge-sheet was submitted by the S.I, Sri Mukul Kakati 
against the accused person u/s 379 IPC. Ext-4 is the charge-sheet and ext-4 
(1)  is  the  signature  of  said  S.I,which  is  known  to  him.  In  his  cross-
examination, pw-9 revealed that he examined pw-1 on 30.5.10 but he did not 
give the description of the stolen bed, which was recovered about 200 metres 
away from the house of pw-1. He also revealed that the informant (pw-1) did 
not take the names of the accused persons at the time of seizure.

  

    7.                      At the close of prosecution evidence, I have heard the 
arguments  of  the Learned Counsels  of  both the sides  and have carefully 
perused the evidences on record. 

 

    8.                             Now, it has to be seen as to whether the offence u/s 379 
IPC is attracted in this case. In order to constitute an offence of theft, the 
person  must  have  removed  movable  property  out  of  the  possession  of 
another dishonestly and without that person's consent. Here, in this instant 
case,  there  is  no evidence  on record to  show that  the accused was  seen 
removing  the  motor-cycle  of  the  complainant  (pw-1)  from the  place  of 
parking. Moreover, pw-1 made it clear in his evidence that he did not know 
as to who stole his motor-cycle. On the other hand, it is in the evidences of 
pws-4 and 5, who are the police-personnels of the Jamuguri P.S , that on 
being informed by the Police Control, Tezpur P.S on 30.3.13 at 9.30 p.m, 
the accused person-Amit Das was found riding the stolen bike by the police-
petrolling party and he was stopped. The bike has  been identified to be the 
stolen one as the chassis number and the engine number matched with the 
stolen one. Moreover, the bike was without the number-plate. According to 
these  pws,  upon making  the enquiry,  the accused  told them that  he  had 
brought the bike from Tezpur Town. It is in the evidence of the I.O (PW-6) 
that on being informed by the Jamuguri P.S about the recovery of the bike, 
he went there and checked the engine number and the chassis number of the 
bike and found that it matched with the stolen bike of pw-1 and he seized 

                                                                                                                           ….......contd



5

the same vide ext-3. According to pw-6, the accused admitted before him 
that the stolen bike was given to him by some other  person and he was 
instructed to ride the bike and take it to Arunachal Pradesh. In this regard, 
the statement of the accused u/s 313 crpc has been perused. He has admitted 
in his statement that the stolen bike was given to him by another person for 
taking it  to  Arunachal  Pradesh.  The  essence  of  the  offence  of  receiving 
stolen property u/s  411 IPC consists  in the receipt  or  retention with full 
knowledge at the time of receipt or retention that the property was the stolen 
property. Stolen property has been described in section 410 IPC as things 
which have been stolen, extorted or robbed, or which have been obtained by 
criminal misappropriation or criminal breach of trust. In order to establish 
the offence u/s 411 IPC, the prosecution has to establish (1) that the property 
was stolen, (2) it was dishonestly received or retained by the accused, (3) the 
accused  knew  or  had  reason  to  believe  that  the  property  was  stolen 
property , and (4) some person other than the accused was in possession of 
the stolen property before the accused obtained possession. So, as soon as 
the prosecution produced evidence to the effect  that the person has been 
found in  possession  of   the  stolen  property,  which has  been the  subject 
matter  of  theft,  the  presumption  at  once  rises  under  section  114  of  the 
Evidence  Act,  that  the possessor  is  either  thief  or  the  receiver  of  stolen 
property  and  this  presumption  when  unexplained  shall  be  regarded  as 
conclusive fact.

    
     
    8.                                 Here, in this case, there is clear and direct  evidence on 

record  that  theft  of  the  motor-cycle  belonging to  the  complainant/owner 
(pw-1) was committed and that the stolen bike without the number plate was 
recovered from the possession of the accused person. Moreover, the stolen 
bike has been recovered from the accused soon after the occurance. It is also 
proved that the accused knew that the bike was stolen when he received and 
retained the same. The accused was in actual and conscious possession of 
the stolen bike. The accused has admitted this fact in his statement recoded 
u/s 313 crpc.     

   
    
    9.                              The accused was found in possession of the stolen  

motor-cycle and the vehicle was recovered from him. This clearly proves 
that he was the receiver of the stolen property. So, from the evidences on 
record,   it  is  clearly  proved that  the  offence  u/s  379   IPC is  not  at  all 
attracted in this case. But, the offence u/s 411 IPC is well established against 
the accused person by the uncontradicted evidence of the police personal, 
who  claimed  to  have  formed  the  police-party  and  recovered  the  stolen 
motor-bike from the possession of the accused person and seized the same. 
The accused had disclosed before  them that he was taking the stolen bike 
from Tezpur Town as instructed by another person.
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10.                             In the result, the prosecution side has succeeded to 
prove the offence u/s 411 IPC against the accused- Amit  Das beyond all 
reasonable doubt. He, is therefore, held guilty under the said section of law 
and is hereby convicted.

    11.                              Keeping in view the nature of the offence, the benefit  
of section 3 & 4 of the Probation of the Offenders' Act is not extended to the 
accused person.

    12.                            Heard the accused on the question of sentence. He has 
prayed for leniency in punishment. Considering the facts and circumstances 
of the case,  I  find that that lesser sentence will  meet  the ends of justice. 
Hence, the accused is sentenced to undergo S.I for 6 (six) months for the 
offence u/s 411 IPC.

                              Set-off his earlier period of detention, if any.

                              Furnish the free copy of the judgment to the convict.

                              The case is disposed of on contest.

Given under the hand and seal of this court on the 11th day of April, 2013.

                                                                                  Addl. CJM, Sonitpur
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